On November 17, 2005, the Board’s higher education negotiating team met with the COHE higher education negotiators.  COHE requested the meeting to discuss matters that have been causing substantial controversy at several institutions.  COHE negotiators indicated that the membership was pressing for initiation of legal proceedings and that the special meeting was intended to afford both sides an opportunity to reach a resolution without recourse to such proceedings.

Concerns related to workload and uncompensated overload
As illustrated by the attached PowerPoint presentation and the attached correspondence from the SDSU COHE local leadership, COHE has five ranges of concern.  

First, COHE leaders believe that the new limitation on the assignment of additional instructional duties operates as a de facto system workload policy.  On the COHE reading, the statement, “[d]uring any academic term in which faculty unit members teach four courses of undergraduate instruction, or three courses if at least one course is a graduate course, they may be offered additional course assignments to be taught on overload, or self-support bases,” in § 19.5, “mandates an overload pay when a faculty member teaches a graduate course as part of a 12-credit load.” (SDSU COHE News).  As an organization, COHE took the position that whenever a faculty unit member carrying at least one graduate course is assigned more than three courses, the additional coursework must be compensated at overload or self-support rates.   At least one COHE negotiator was prepared to dismiss efforts to demonstrate that this construction was inconsistent with the semantic and logical structure of the passage, it’s relation to parallel provisions in the agreement, the bargaining history and its application in the context of load shifting between semesters as so much legalistic mumbo-jumbo. 

Second, COHE leaders are convinced that the statement that faculty “unit members who accept such assignments will be compensated at the rate of seven percent of academic year base salary for each three credit hour course taught; provided that the rate may be increased by up to two percentage points to address exceptional circumstances,” provides license for local negotiations to establish criteria that will identify those circumstances that are deemed exceptional and that trigger an entitlement to additional compensation.  (SDSU COHE News, COHE PowerPoint)

Third, as emerged in the course of conversations, COHE was concerned that in some instances, institutional workload policies had not been revised to accommodate either 2002 changes in the bargaining agreement related to the thirty hour load, and COHE representatives affirmed that they found administrators to be unresponsive to COHE requests to re-open local discussions about workload or, in one instance, to disclose the policy basis for workload assignments that appeared to exceed the 12 hour teaching load expectation established under § 9.2.  


  Fourth, COHE representatives from all institutions present, no one attended from SDSM&T or NSU, indicated that they were concerned that many faculty unit members were carrying assignments that involved more than four three hour courses but not receiving overload compensation.  


Fifth, COHE representatives insisted time and again that the Board’s interpretation and administration of its workload policy is fundamentally inconsistent with its avowed commitment to an expanded research mission.  COHE embraced the policy declarations of the 2010 Research Initiative and cited these declarations as the major premises in an argument to reduce standard course load requirements for faculty with active research or service programs by 25%, from the equivalent of four undergraduate courses to the equivalent of three undergraduate courses per semester.


After extensive discussion, Board negotiators suggested that, however deeply the parties might disagree about the meaning of the first clause in § 19.5, the true center of gravity of their dispute was with the claims that institutions were reluctant to engage in local negotiations over workload and that many faculty members have been assigned heavier course loads than permitted under the agreement without receiving overload compensation.  COHE team members indicated that they will provide examples of specific instances in which faculty unit members have been assigned more courses than would be allowed under the agreement.


The parties agreed that it would be necessary to examine further the possibility that faculty unit members are routinely being assigned course responsibilities that exceed the equivalent of twelve semester hours of undergraduate instruction or that some administrators decline to convene contract committees or that they refuse to disclose information to union representatives.  

COHE agreed that it may bring forth specific instances involving such allegations.  Board representatives agreed that it would meet with senior system administrators to encourage attention to workload policies and to COHE rights as the exclusive representative of all unit members, whether these rights are grounded in the text of the agreement or in the Public Employees’ Unions Act. 

The Board representatives subsequently discussed these matters with senior institutional representatives, and none expressed reservations about meeting with institutional COHE leaders to review workload policies and to discuss any necessary updates.

Concerns involving academic freedom and responsibility

The Board representatives used the meeting as an opportunity to advise COHE that the Board would be amending Board Policy No. 1:11, Academic Freedom and Responsibility, http://www.sdbor.edu/policy/1-Governance/1-11.pdf, to specify that evaluation of student work is to be evaluated solely on an academic basis, not on opinions or conduct in matters unrelated to academic standards.  Board representatives explained that this measure would be taken in anticipation of the adoption by Congress as part of the Higher Education Act reauthorization of standards that encourage the creation of a range of specific student speech rights.  Board representatives indicated that the Congressional action not only seems to disregard a decades-long consensus among academics, reflected in the AAUP’s 1967 Joint Statement on Rights and Freedoms of Students, http://www.aaup.org/statements/Redbook/Studentrights.htm, but also to encourage procedural mechanisms that could interfere with standard classroom management practices.  


The Board representatives noted that the existing language in Board policy and in the counterpart provisions of the bargaining agreements incorporates by reference the understandings about faculty responsibilities, such as those incorporated into the 1967 statement that preceded both the 1979 Board Policy and the original 1982 bargaining agreement.  The Higher Education Agreement phrases the incorporation thusly, “academic freedom is guaranteed to faculty unit members subject only to accepted standards of professional responsibility including, but not limited to, those herein set forth.”


Board representatives indicated that they believed that the proposed language, which borrows substantially from the AAUP text, would effect no substantive change in the rights or obligations of faculty unit members, but they acknowledged the necessity of amending the text of the bargaining agreement during the next round of negotiations to assure express consistency between the statements.  
